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An Environmentalism for Information

importance of a balance between protection and freedom in cultural and sci-
entific ecology.!”

But even a broad range of initiatives and institutions would not, in and of
themselves, produce results. One must convince people that one’s arguments
are good, one’s institutional innovations necessary, one’s horror stories dis-
turbing. Environmentalism has managed to win the battle for clarity—to
make its points clearly enough that they ceased to be dismissed as “arcane” or
technical, to overcome neglect by the media, to articulate a set of concerns
that are those of any educated citizen. The other striking phenomenon of the
last ten years is the migration of intellectual property issues off the law re-
views or business pages and onto the front pages and the editorial pages. Blogs
have been particularly influential. Widely read sites such as Slashdot and Boing-
Boing have multiple postings on intellectual property issues each day; some
are rants, but others are at a level of sophistication that once would have been
confined to academic discussion.'® Scientists passionately debate the impor-
tance of open access to scholarly journals. Geographers and climatologists
fume over access to geospatial data. The movement has been pronounced
enough to generate its own reaction. The popular comics site “xkcd” has
strips critical of the Digital Millennium Copyright Act,'® but also a nerdily
idyllic picture of a stick figure reclining under a tree and saying, “Sometimes
I just can’t get outraged over copyright law.”?° That cartoon now resides on
my computer desktop. (It is under a Creative Commons license, ironically
enough.)

Who can blame the stick figure? Certainly not I. Is it not silly to equate the
protection of the environment with the protection of the public domain? Af-
ter all, one is the struggle to save a planetary ecology and the other is just some
silly argument about legal rules and culture and science. I would be the first to
yield primacy to the environmental challenges we are facing. Mass extinction
events are to be avoided, particularly if they involve you personally. Yet my
willingness to minimize the importance of the rules that determine who owns
science and culture goes only so far.

A better intellectual property system will not save the planet. On the other
hand, one of the most promising sets of tools for building biofuels comes
from synthetic biology. Ask some of the leading scientists in that field why
they devoted their precious time to trying to work out a system that would of-
fer the valuable incentives that patents provide while leaving a commons of
“biobricks” open to all for future development. I worry about these rules nat-
urally; they were forced to do so. A better intellectual property system certainly
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will not end world hunger. Still it is interesting to read about the lengthy
struggles to clear the multiple, overlapping patents on GoldenRice™—a rice
grain genetically engineered to cure vitamin deficiencies that nearly perished
in a thicket of blurrily overlapping rights.?!

A better intellectual property system will not cure AIDS or rheumatoid
arthritis or Huntington’s disease or malaria. Certainly not by itself. Patents
have already played a positive role in contributing to treatments for the first
two, though they are unlikely to help much on the latter two; the affected pop-
ulations are too few or too poor. But overly broad, or vague, or confusing
patents could (and I believe have) hurt all of those efforts—even those being
pursued out of altruism. Those problems could be mitigated. Reforms that
made possible legal and facilitated distribution of patented medicines in Africa
might save millions of lives. They would cost drug companies little. Africa
makes up 1.6 percent of their global market. Interesting alternative methods
have even been suggested for encouraging investment in treatments for neg-
lected diseases and diseases of the world’s poor. At the moment, we spend 90
percent of our research dollars on diseases that affect 10 percent of the global
population. Perhaps this is the best we can do, but would it not be nice to have
a vigorous public debate on the subject? Some possible innovations are much
easier. A simple rule that required the eventual free publication online of all
government-funded health research, under open licenses, rather than its se-
questration behind the paywalls of commercial journals, could help fuel re-
markable innovations in scientific synthesis and computer-aided research while
giving citizens access to the research for which they have already paid.

Good intellectual property policy will not save our culture. But bad policy
may lock up our cultural heritage unnecessarily, leave it to molder in libraries,
forbid citizens to digitize it, even though the vast majority of it will never be
available publicly and no copyright owner can be found. Would you not pre-
fer the world in which your children could look at the Library of Congress
online catalogue and click to get the book or film or song that otherwise lan-
guished as an “orphan work” Good intellectual policy will not necessarily
give us great new music. But the policy we have today would make some of
the music we most cherish illegal, or at least legally questionable. Does that
inspire confidence for the future? As for the World Wide Web, I offer again
my thought experiment from the first part of this chapter. Would we be more
likely to invent it or forbid it today? We are certainly working busily to change
the openness of the general-purpose computer, the neutrality of the network,

and the degree of control that content companies can exert over hardware.



An Environmentalism for Information

I do not claim that the issues I have written about here are the most impor-
tant problem the world faces. That would be ridiculous. But I do claim that
they are facets of a very important problem and one to which we are paying
far too little attention.

I would also be the first to admit that these issues are complicated. Even if
we heeded the precepts I have outlined in this book, even if we actually started
to look at intellectual property as an empirical question, even if we turned to
data rather than faith for our assessments, reasonable people would disagree
about much. Some of the most ludicrous recent excesses—huge retrospective
copyright term extensions, database rights, proposed webcasting treaties, busi-
ness method patents—do not pass the laugh test, in my view and that of most
scholars. Stopping and then reversing that tide would be valuable, even trans-
formative, but other issues are a closer call.

It is also true that we do not have all the tools we need. A lot remains to be
done, both academically and practically. We need better evidence. We need
property theories that give us as rich a conception of property’s outside—of
the public domain and the commons—as we have of property itself. We need
to rethink some of our policies of international harmonization and reconsider
what types of policy actually benefit the developing world. We should explore
ways of compensating artists that are very different from the ones we use now,
and study the use of distributed creativity and open source in new areas of sci-
ence and culture.

Difficulties aside, I have tried here to show that we need a cultural environ-
mental movement, a politics that enables us first to see and then to preserve
the public domain, to understand its contributions to our art, our technology,
and our culture. Where is that movement now?

There is cause for both concern and optimism. Concern, because it is still
hard for courts, legislators, policy makers, and citizens to see beyond the word
“property” to the reality underneath. I started this book with the question
from my son about the online catalogue of the Library of Congress: “Where
do you dlick to get the book?” In 2003 the Supreme Court heard Eldred v.
Asheroft, the challenge to retrospective copyright term extension. Over two
strong dissents, the Court upheld the constitutionality of the act against both
First Amendment and Copyright Clause challenges. The dead had their copy-
rights extended yet again. The widest legal restriction of speech in the history
of the Republic—putting off-limits most twentieth-century books, poems,
films, and songs for another twenty years without a corresponding speech

benefit or incentive—can proceed without significant First Amendment review.
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Does such a decision mean the task this book undertakes—to take seriously
the contributions of the public domain to innovation, culture, and speech—
is ultimately doomed, whatever its intellectual merits, to face a hostile or un-
comprehending audience? Admittedly, Eldred focused specifically on two
particular constitutional claims. Still, the attitude of the majority toward the
importance of the public domain—whether in the textual limitations on
Congtress’s power or the application of the First Amendment—can hardly be
cause for optimism. And yet . . . The media reaction was remarkable.

The New York Times was sufficiently unfamiliar with the term “public do-
main” that it was not entirely sure whether or not to use the definite article in
front of it. But unfamiliarity did not imply complacency. An editorial declared
that this decision “makes it likely that we are seeing the beginning of the end of
public domain and the birth of copyright perpetuity. Public domain has been a
grand experiment, one that should not be allowed to die. The ability to draw
freely on the entire creative output of humanity is one of the reasons we live in
a time of such fruitful creative ferment.”?? The Washington Post, though more
inclined to agree that retrospective extension might be constitutional, declared
the copyright system to be “broken” in that it “effectively and perpetually pro-
tects nearly all material that anyone would want to cite or use. That’s not what
the framers envisioned, and it’s not in the public interest.”*

I could not agree more. But as I have tried to show here, the process is not
limited to copyright, or culture, or texts, or the United States. Think of the
stories about business method patents, or synthetic biology, or the regulation
of musical borrowing on the atomic level. Think of the discussion of the
openness aversion that began this chapter. In the middle of the most success-
ful and exciting experiment in nonproprietary, distributed creativity in the
history of the species, our policy makers can see only the threat from “piracy.”
They act accordingly. Our second enclosure movement is well under way. The
poem with which I began Chapter 3 told us: “And geese will still a common
lack / Till they go and steal it back.” I cannot match the terseness or the
rhyme, but if we assume that the enclosure of the commons of the mind will
bring us prosperity, great science, and vibrant culture, well, we will look like
very silly geese indeed.
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Smucker’s, refrained from sending out cease and desist letters to competing sandwich
manufacturers, and, when one of those competitors successfully requested the Patent and
Trademark Office to reexamine the patent, from appealing the resulting rejection all the
way through the Board of Patent Appeals and Interferences to the Court of Appeals for
the Federal Circuit. The judges there were less than sympathetic at oral argument. “Judge
Arthur Gajarsa noted that his wife often squeezes together the sides of their child’s peanut
butter and jelly sandwiches to keep the filling from oozing out. T'm afraid she might be
infringing on your patent!” he said.” The court found that the PTO got it right the second
time around and agreed with the Board of Patent Appeals in rejecting the patent. Port-
folio Media, “Peanut Butter and Jelly Case Reaches Federal Circuit,” IPLaw360 (April 7,
2005), available at http://www.iplawbulletin.com. For the Board of Patent Appeals’s
learned discussion of whether the patent was anticipated by such devices as the “Tartmas-
ter,” complete with disputes over expert testimony on the subjects of cutting, crimping,
and “leaking outwardly” and painstaking inquiries about what would seem obvious to a
“person having ordinary skill in the art of sandwich making,” see http://des.uspto.gov/
Foia/ReterivePdf?system=BPAI&fINm=fdo31754 and http://des.uspto.gov/Foia/Reterive-
Pdf?system=BPAI&fINm=fdo31775. One could conclude from this case that the system
works (eventually). Or one could ask who cares about silly patents like this—even if they
are used in an attempt to undermine competition? The larger point, however, is that an
initial process of examination that finds a crimped peanut butter and jelly sandwich is
“novel and nonobvious” is hardly going to do better when more complex technologies are
at stake. I take that point up in Chapter 2 with reference to Thomas Jefferson’s discussion
of patents and in Chapter 7 on synthetic biology. For a more general discussion of the
flaws of the patent system see Adam B. Jaffe and Josh Lerner, Innovation and Its Discon-
tents: How Our Broken Patent System Is Endangering Innovation, and Progress and What 1o
Do About It (Princeton, N.]J.: Princeton University Press, 2004).
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the Information Society (Cambridge, Mass.: Harvard University Press, 1996), 145-148.
4. SunTrust Bank v. Houghton Mifflin Co., 268 F3d 1257 (11th Cir. 2001).
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nal of Law & Technology 7 (2005): 534—642; Miriam Bitton, “Trends in Protection for In-
formational Works under Copyright Law during the 19th and 20th Centuries,”
Michigan Telecommunications & Technology Law Review 13 (2006): 115-176.
6. The Digital Millennium Copyright Act is discussed at length in Chapter 5. “Digital
fences” include password protection, encryption, and forms of digital rights management.
Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200 (2nd Cir. 1979).
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. “In the forests of Panama lives a Guyami Indian woman who is unusually resistant to
a virus that causes leukemia. She was discovered by scientific ‘gene hunters,” engaged in
seeking out native peoples whose lives and cultures are threatened with extinction.
Though they provided basic medical care, the hunters did not set out to preserve the
people, only their genes—which can be kept in cultures of ‘immortalized’ cells grown in
the laboratory. In 1993, the U.S. Department of Commerce tried to patent the Guyami
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woman’s genes—and only abandoned the attempt in the face of furious protest from
representatives of indigenous peoples.” Tom Wilkie, “Whose Gene Is It Anyway?” Inde-
pendent (London, November 19, 1995), 75.

9. See Christina Rhee, “Urantia Foundation v. Maaherra,” Berkeley Technology Law Jour-
nal 13 (1998): 69-81.

10. See James Boyle, “Intellectual Property Policy Online: A Young Person’s Guide,” Har-
vard Journal of Law & Technology 10 (1996): 83-94.

11. Garrett Hardin, “The Tragedy of the Commons,” Science 162 (1968): 1243-1248.

12. International News Service v. Associated Press, 248 U.S. 215, 250 (1918) (Brandeis, J., dissent-
ing); Yochai Benkler, “Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain,” New York University Law Review 74 (1999): 354—446.

CHAPTER 1:
WHY INTELLECTUAL PROPERTY?

Further Reading

This chapter argues that at least one goal we have in an intellectual property system is the
attempt to solve various “public goods problems.” (Subsequent chapters defend that view
historically and normatively, discuss the ideas of moral right and natural right, the tradi-
tion of the droits d'auteur, and the similarities and dissimilarities between the arguments
for tangible and intellectual property rights. Further reading on those issues can be found
in the relevant chapter.)

The single best starting point for someone who wishes to understand an economic per-
spective on intellectual property is William M. Landes and Richard A. Posner, 7%e Eco-
nomic Structure of Intellectual Property Law (Cambridge, Mass.: Belknap Press, 2003). The
story laid out in this chapter is one largely (but not entirely) focused on the idea of intel-
lectual property rights offered as incentives—the carrot that induces the author to write,
the inventor to research, the investor to fund that research, and the corporation to develop
attractive and stable brand names that convey reliable information to consumers. This is
conventionally known as the ex ante perspective. But as the chapter also hints, intellectual
property rights, like property rights in general, have a role after the innovation has
occurred—facilitating its efficient exploitation, allowing inventors to disclose their inven-
tions to prospective licensees without thereby losing control of them, and providing a
state-constructed, neatly tied bundle of entitlements that can be efficiently traded in the
market. Readers interested in these perspectives will benefit from looking at these articles:
Edmund Kitch, “The Nature and Function of the Patent System,” Journal of Law and Eco-
nomics 20 (1977): 265—290; Paul J. Heald, “A Transaction Costs Theory of Patent Law,”
Obio State Law Journal 66 (2005): 473—509; and Robert Merges, “A Transactional View of
Property Rights,” Berkeley Technology Law Journal 20 (2005): 1477-1520. Of course, just as
the incentives account of intellectual property has its skeptics, so these ex post theories at-
tract skepticism from those who believe that, in practice, the rights will not be clear and
well-delineated but vague and potentially overlapping, that the licensing markets will find
themselves entangled in “patent thickets” from which the participants can escape only at
great cost or by ignoring the law altogether. It is worth comparing Michael A. Heller and
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Rebecca S. Eisenberg, “Can Patents Deter Innovation? The Anticommons in Biomedical
Research,” Science 280 (1998): 698—701, with John Walsh, Ashish Arora, and Wesley Co-
hen, “Effects of Research Tool Patents and Licensing on Biomedical Innovation,” in Patents
in the Knowledge-Based Economy (Washington D.C.: National Academies Press, 2003),
285-340. There is a nice irony to imagining that the necessary mechanism of the efficient
market is “ignore the property rights when they are inconvenient.”

The skeptics argue that the alternative to a deeply commodified world of invention and
innovation, with hundreds of thousands of licensing markets, is a rich information and in-
novation commons, from which all can draw freely, supporting a thin and well-defined
layer of intellectual property rights close to the ultimate commercially viable innovation.
The rhetorical structure of the debate—replete with paradox and inversion—is laid out in
James Boyle, “Cruel, Mean, or Lavish? Economic Analysis, Price Discrimination and Dig-
ital Intellectual Property,” Vanderbilt Law Review 53 (2000): 2007—2039. For some of the
difficulties in the attempt to arrive at a coherent economic theory of intellectual property,
see James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Informa-
tion Society (Cambridge, Mass.: Harvard University Press, 1996), 35-46. Finally, while I
urge that at the outset we must care about the actual effects and economic incentives pro-
vided by intellectual property rights, I am by no means asserting that we should stop there.
Indeed to do so would dramatically impoverish our view of the world. James Boyle, “En-
closing the Genome: What Squabbles over Genetic Patents Could Teach Us,” in Perspec-
tives on Properties of the Human Genome Project, ed. E Scott Kieff (San Diego, Calif.:
Elsevier Academic Press, 2003), 97, 107-109.

In other words, as all this suggests, this chapter is only an introduction to a rich and
complex debate.

Notes to Chapter 1

1. As the suggested further reading indicates, this light-hearted account of the economic
basis of intellectual property conceals considerable complexity. On the other hand, the
core argument is presented here—and a compelling argument it is.

2. See Jack Hirshleifer, “The Private and Social Value of Information and the Reward to In-
ventive Activity,” American Economic Review 61 (1971): 561—574.

3. Unfortunately, the reality turns out to be less rosy. James Bessen, “Patents and the Dif-
fusion of Technical Information,” Economics Letters 86 (2005): 122: “[S]urvey evidence
suggests that firms do not place much value on the disclosed information. Moreover,
those firms that do read patents do not use them primarily as a source of information
on technology. Instead, they use them for other purposes, such as keeping track of com-
petitors or checking for infringement. There are, in fact, sound theoretical reasons why
the disclosed information may not be very valuable. [Fritz] Machlup and [Edith] Pen-
rose report that the argument about diffusion is an old one, popular since the mid-19th
century. They also point out that, at least through the 1950s, economists have been
skeptical about this argument. The problem, also recognized in the mid-19th century, is
that ‘only unconcealable inventions are patented,” so patents reveal little that could not
be otherwise learned. On the other hand, ‘concealable inventions remain concealed.’”

[Citations omitted.]
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4.Felix S. Cohen, “Transcendental Nonsense and the Functional Approach,” Columbia
Law Review 35 (1935): 817.

5. For contrasting views of the sequence of events, see John Feather, “Publishers and Politi-
cians: The Remaking of the Law of Copyright in Britain 1775-1842,” pt. 2, “The Rights
of Authors,” Publishing History 25 (1989): 45—72; Mark Rose, Authors and Owners: The
Invention of Copyright (Cambridge, Mass.: Harvard University Press, 1993).

6. Tim O’Reilly points out that there are 32 million titles in the Online Computer Library
Center’s “WorldCat” catalogue—this is a reasonable proxy for the number of books in
U.S. libraries. Nielsen’s Bookscan shows that 1.2 million books sold at least one copy
in 2005. This yields a ratio of books commercially available to books ever published of
about 4 percent. But of those 1.2 million books, many are in the public domain—think
of Shakespeare, Dickens, Austen, Melville, Kipling. Thus the percentage of books that
are under copyright and commercially available may actually be considerably lower than
4 percent. See http://radar.oreilly.com/archives/2005/11/00ps_only_4_of_titles_are_bein
.heml. For a lucid account of the statistics in the context of the Google Book Search Pro-
ject, see http://lessig.org/blog/2006/01/google_book_search_the_argumen.html.

7.See Barbara Ringer, “Study Number 31: Renewal of Copyright,” reprinted in U.S. Sen-
ate Committee on the Judiciary, Subcommittee on Patents, Trademarks, and Copy-
rights, Copyright Law Revision, 86th Cong., 1st Sess., Committee Print (1960), 187. See
also HR Rep. 94-1476 (1976), 136; William M. Landes and Richard A. Posner, The Eco-
nomic Structure of Intellectual Property Law (Cambridge, Mass.: Belknap Press, 2003),
210-212.

(o<}

. Details of the orphan works problem can be found in the proposals presented to the
copyright office by the Center for the Study of the Public Domain; Orphan Works:
Analysis and Proposal: Submission to the Copyright Office—>March 2005, available at http://
www.law.duke.edu/cspd/pdf/cspdproposal.pdf, and Access to Orphan Films: Submission
to the Copyright Office—DMarch 2005, available at http://www.law.duke.edu/cspd/pdf/
cspdorphanfilm.pdf. Two recent bills, in the Senate and House, respectively, attempt to
address the orphan works problems. The Shawn Bentley Orphan Works Act of 2008,
S 2913, 1oth Cong. (2008), would add a new section to the Copyright Act limiting
remedies for infringement of orphan works and requiring the establishment of a data-
base of pictorial, graphic, and sculptural works. The House bill, The Orphan Works Act
of 2008, HR 889, 11oth Cong. (2008), is similar but not identical. While these bills are
a good start, the eventual remedy will need to be more sweeping.

9. Bruce Sterling, Heavy Weather (New York: Bantam, 1994): 73.

CHAPTER 2:
THOMAS JEFFERSON WRITES A LETTER

Further Reading

In this chapter I offered a snapshot of the historical debate over copyright, patent and—
to a lesser extent—trademark law. The argument is partly a matter of intellectual history:
a claim about what various individuals and groups actually believed about intellectual
property rights, and the way those beliefs shaped the policies they supported and the legal
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structures they created. But it is also a normative argument—a claim that this vision of in-
tellectual property is better than the more “physicalist” and “absolutist” alternatives I de-
scribed or, at the very least, that it is an important corrective to our current excesses. This
dual character complicates the task of providing a guide to further reading: books could be
written on either portion alone.

My own understanding of the history of “intellectual property”—itself a relatively re-
cently invented and contentious category—has been profoundly influenced by more schol-
ars than I can list here. Edward C. Walterscheid, 7he Nature of the Intellectual Property
Clause: A Study in Historical Perspective (Buffalo, N.Y.: W. S. Hein, 2002), gives a magiste-
rial account of the origins of the U.S. Constitution’s intellectual property clause. Tyler
T. Ochoa and Mark Rose, “The Anti-Monopoly Origins of the Patent and Copyright
Clause,” Journal of the Patent ¢ Trademark Office Society 84 (2002): 909—940, offer a vision
of the history that is closest to the one I put forward here. In addition, Tyler T. Ochoa,
“Origins and Meanings of the Public Domain,” University of Dayton Law Review 28
(2002): 215-267, provides the same service for the concept of the public domain. Malla
Pollack provides a useful historical study of the contemporary understanding of the word
“progress” at the time of the American Constitution in Malla Pollack, “The Democratic
Public Domain: Reconnecting the Modern First Amendment and the Original Progress
Clause (a.k.a. Copyright and Patent Clause),” Jurimetrics 45 (2004): 23—40. A rich and
thought-provoking account of the way that ideas of intellectual property worked them-
selves out in the context of the corporate workplace can be found in Catherine Fisk, Work-
ing Knowledge: Employee Innovation and the Rise of Corporate Intellectual Property, 1800—1930
(Chapel Hill: University of North Carolina Press, forthcoming 2009).

Of course, the history of copyright or of intellectual property cannot be confined to the
two figures I focus on principally here—]Jefferson and Macaulay—nor cannot it be con-
fined to the Anglo-American tradition or to the debates in which Jefferson and Macaulay
were participating. Carla Hesse, Publishing and Cultural Politics in Revolutionary Paris,
17891810 (Berkeley: University of California Press, 1991), is vital reading to understand the
parallels between the Anglo-American and droits d'auteur tradition. It is also fascinating
reading. For studies of the broader intellectual climate, I recommend Martha Woodmansee,
The Authoy, Art, and the Market: Rereading the History of Aesthetics (New York: Columbia
University Press, 1994); Peter Jaszi, “Toward a Theory of Copyright: The Metamorphoses of
‘Authorship,”” Duke Law Journal 1991, no. 2: 455—502; Mark Rose, Authors and Owners: The
Invention of Copyright (Cambridge, Mass.: Harvard University Press, 1993); Lyman Ray Pat-
terson, Copyright in Historical Perspective (Nashville, Tenn.: Vanderbilt University Press,
1968). The British debates at the time of Macaulay are beautifully captured in Catherine
Seville, Literary Copyright Reform in Early Victorian England: The Framing of the 1842 Copy-
right Act (Cambridge, U.K.: Cambridge University Press, 1999). (It should be noted that,
while sympathetic, she is less moved than I by Macaulay’s arguments.)

Any collection of historical works this rich and complex resists summary description—
nevertheless, I think it is fair to say that the vast majority of these works stress the central-
ity of the skeptical “antimonopolist” attitudes I use Jefferson and Macaulay to represent to
the history of intellectual property. This does not mean there is unanimity or anything

close to it. In particular, Adam Mossoff, “Who Cares What Thomas Jefferson Thought
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of the New Deal. Finally, Jane Ginsburg, “Copyright and Control over New Technolo-
gies of Dissemination,” Columbia Law Review 101 (2001): 1613-1647, provides a more
positive account, arguing that on balance—given the dangers of illicit digital copying—
the DMCA’s benefits outweigh its costs.

The DMCA and Freedom of Expression

Those who are interested in the tensions between copyright law and free expression are the
beneficiaries of an explosion of scholarship. I cannot begin to cite it all here. Melville Nim-
mer’s article from 1970, “Does Copyright Abridge the First Amendment Guarantees of
Free Speech and Press?” UCLA Law Review 17 (1970): 1180-1204, is a required starting
place though its full impact was not to be felt for some time. Lawrence Lessig, “Copyright’s
First Amendment,” UCLA Law Review 48 (2001): 1057-1074, provides a lovely reflection of
the impact of Nimmer’s arguments more than 30 years on. Neil Netanel’s book Copyright'’s
Paradox (Oxford: Oxford University Press, 2008), is the single most comprehensive work
in the field and a fascinating read. Netanel’s arguments, and those of Yochai Benkler, “Free
as the Air to Common Use: First Amendment Constraints on Enclosure of the Public Do-
main,” New York University Law Review 74 (1999): 354—446, and Jed Rubenfeld, “The Free-
dom of Imagination: Copyright’s Constitutionality,” Yale Law Journal 112 (2002): 1-60,
have been influential on my own thinking in many areas. Bernt Hugenholtz has demon-
strated that the concern about a tension between copyright law and freedom of expression
is by no means limited to the United States. P. Bernt Hugenholtz, “Copyright and Free-
dom of Expression in Europe” in Expanding the Boundaries of Intellectual Property: Innova-
tion Policy for the Information Society, ed. Rochelle Dreyfuss, Diane Zimmerman, and
Harry First (Oxford: Oxford University Press, 2001), at 341. (This entire volume is superb,
it should be noted.) L. Ray Patterson—an inspiration to the current generation of copy-
right scholars—summed up the intellectual current well when he compared the DMCA to
the methods of censorship imposed by the seventeenth century Licensing Act. L. Ray Pat-
terson, “The DMCA: A Modern Version of the Licensing Act of 1662,” Journal of Intellec-
tual Property Law 10 (2002): 33—58.

Last, but by no means least, is the new book by my brilliant colleagues, David Lange and
H. Jefferson Powell: No Law: Intellectual Property in the Image of an Absolute First Amend-
ment (Stanford, Calif.: Stanford University Press, forthcoming 2008). No Law offers a fasci-
nating thought experiment: what would a First Amendment jurisprudence look like that
took seriously the premise that “no law” is allowed to restrict ‘the freedom of speech’ pro-
tected by the First Amendment and then turned its eyes on copyright? It is the answer to the
question “and what exactly does ‘the freedom of speech’ permit?” that is most intriguing.
Interestingly, though Lange and Powell find many copyright doctrines problematic, they are
inclined to view the DMCA more charitably. I disagree for the reasons given in this chapter.

Notes to Chapter §

1. Pub. L. No. 105-304, 112 Stat. 2860 (1998) (codified as amended in scattered sections of s,
17, 28, and 35 U.S.C.).

2. See Electronic Frontiers Foundation, “Unintended Consequences,” available at htep://
www.eff.org/wp/unintended-consequences- seven-years-under-dmca.

275



276

Notes to pages 9o—102

IO.

II.

I2.

See DVD Copy Control Association, “Frequently Asked Questions,” available at
heep://www.dvdeca.org/faq.html.

. Thomas Mennecke, “Slyck.com Interviews Jon Lech Johansen” (April 4, 2005), avail-

able at http://www.slyck.com/news.php?story=733.
As is often the way, these pages have now been modified on Wikipedia. At the time of
writing, this excerpt can still be found at http://www.indopedia.org/Eric_Corley.html.

. Abraham Lincoln, Lecture on Discoveries and Inventions (April 6, 1858), available at

http://showcase.netins.net/web/creative/lincoln/speeches/discoveries.htm.

. See Neil Weinstock Netanel, “Locating Copyright Within the First Amendment

Skein,” Stanford Law Review 54 (2001): 15 (citing Houghton Mifflin Co. v. Noram Publg
Co., 28 E Supp. 676 (S.D.N.Y. 1939); Houghton Mifflin Co. v. Stackpole Sons, Inc., 104
F2d 306 (2nd Cir. 1939) (upholding the validity of the U.S. copyright in Mein Kampf');
Anthony O. Miller, “Court Halted Dime Edition of ‘Mein Kampf’: Cranston Tells
How Hitler Sued Him and Won,” Los Angeles Times, February 14, 1988, § 1, 4 (giving
Cranston’s version of the case’s underlying facts)).

. The Corley court was uncertain about this point. (“Preliminarily, we note that the

Supreme Court has never held that fair use is constitutionally required, although some
isolated statements in its opinions might arguably be enlisted for such a requirement.”).
Universal City Studios v. Corley, 273 E3d 429, 458 (2d Cir. 2001). In my view, both logic
and those “isolated statements” suggest that fair use is required. As I point out later,
when the Supreme Court revisited the matter in the case of Eldred v. Asheroft, 537 U.S.
186 (2003), it stressed that it was precisely the internal limitations such as fair use that
made copyright law normally immune to First Amendment scrutiny. The Court added
“when . . . Congtess has not altered the traditional contours of copyright protection, fur-
ther First Amendment scrutiny is unnecessary.” Ibid. at 221 (citing Harper & Row, 471
U.S. at 560). Yet that is exactly what the DMCA does: alters “the traditional contours of
copyright protection” by handing out the exclusive right at the same time as it confers a
legal power to remove the privilege of fair use.

. See Universal City Studios, Inc. v. Reimerdes, 111 E. Supp. 2d 294, 304—5 (S.D.N.Y. 2000).

Ibid., 329-30 (quoting Turner Broadcasting System, Inc. v. FCC, s12 U.S. 622, 662
(1997) (quoting U.S. v. O Brien, 391 U.S. 367, 377 (internal quotations omitted)).
Ibid., 331-332.

One empirical study seems to challenge this assumption, though at modest levels. Rafael
Rob and Joel Waldfogel, “Piracy on the Silver Screen,” Journal of Industrial Economics ss
(2007): 379-395. Rob and Waldfogel surveyed college students—traditionally a popula-
tion that engages in high levels of downloading since they have “free” and extremely high
speed Internet connections, lots of leisure time, and low disposable income. Even among
this group, the authors found that total levels of downloading were low—2.1 percent of
paid consumption. The authors also assumed that all unpaid downloading or DVD
burning was equal to piracy—an assumption that is clearly false. The Sony case makes
that clear. In fact, Rob and Waldfogel found a positive relationship between second time
unpaid viewings and future paid viewings; watching the movie a second time on a down-
loaded or privately made copy burned from the airwaves actually was associated with
more paid purchases. The authors were skeptical of any causal link, however. Ibid., 389.
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13. Admittedly, section 1201 only affects works protected under the copyright act, so arguably
the legal protection of the digital fence would expire with the copyright term. But even if
the courts interpreted the statute this way, two problems would remain. First, since the
DMCA prohibited the trafficking in tools which allowed the breaking of the encryption,
the law would have effectively forbidden the production of wire cutters for gaining access
to identically encrypted public domain works—remember Judge Kaplan’s discussion of
the irrelevance of Mr. Johansen’s motives. Second, it would be trivially easy to add a triv-
ial amount of new copyrighted material to the work that had fallen into the public do-
main. Access to the public domain work would then be prohibited for another period of
life plus seventy years. And so on. The Copyright Office holds hearings on the question
of whether there are any “classes of work” that need exemption from the DMCA’s provi-
sions. So far, those exemptions have been highly restrictive in application.

14. Eldred v. Ashcroft, 537 U.S. 186 (2003) at 221 (citing Harper & Row, 471 U.S. at 560).

15. Rob Pegoraro, “RealPlayer’s iPod-Compatible Update ‘Stunned’ Apple,” Washington
Post (August 8, 2004), F6.

16. Lexmark, Intl v. Static Control Companies, Inc., 387 E.3d 522 (6th Cir. 2004).

17. Chamberlain Group, Inc. v. Skylink Tech., Inc., 381 E3d 1178 (Fed. Cir. 2004). This of

course was exactly the claim that Mr. Corley’s lawyers made, to no avail.

CHAPTER 6: 1 GOT A MASHUP

Further Reading

Musical borrowing is the subject of the next “graphic novel”—which is to say comic
book—produced by me, Keith Aoki, and Jennifer Jenkins: Theft!: A History of Music
(Durham, N.C.: Center for the Study of the Public Domain, forthcoming 2009). Our ear-
lier effort to make intellectual property accessible to film makers and mashup artists can be
found in Bound By Law (Durham, N.C.: Center for the Study of the Public Domain,
2006), available in full at htep://www.law.duke.edu/cspd/comics. An expanded edition of
Bound By Law will be published in the Fall of 2008 by Duke University Press. However,
neither graphic novel can provide a sense of the scholarly literature in music, musicology,
law, and biography that enabled me to write this chapter.

Musical History

The indispensable guide to music history is J. Peter Burkholder, Donald Jay Grout, and
Claude V. Palisca, A History of Western Music, 7th ed. (New York: W. W. Norton, 2006).
For those who have access through a university or library the Grove Music database is the
single most comprehensive computer-aided source: Grove Music Online, http://www
.grovemusic.com/index.html. A fascinating book by Frederic Scherer, Quarter Notes and
Bank Notes: The Economics of Music Composition in the Eighteenth and Nineteenth Centuries
(Princeton, N.J.: Princeton University Press, 2004), explores different incentive systems—
such as patronage or markets enabled by intellectual property rights—and their respec-
tive effect on musical aesthetics and musical production. Scherer is one of the foremost

contemporary economists of innovation. To have him writing about the practices of court
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composers and manuscript publishers is completely fascinating. At the end of the day, he
diplomatically refuses to say whether patronage or market mechanisms produced “better”
music but the careful reader will pick up indications of which way he leans.

Musical Borrowing

There is a vast scholarly literature on musical borrowing—indeed the discipline of musicology
takes the study of borrowing, in its largest sense, as one of its main organizing themes. Beyond
a personal tour provided by Professor Anthony Kelley of Duke University, I found a number
of books particularly useful. Burkholder’s History (J. Peter Burkholder, Donald J. Grout, and
Claude V. Palisca, A History of Western Music, 7th ed. (New York: W. W. Norton, 2006)) is full
of examples of borrowing and influence—whether of style, notation, musical conventions, or
melody itself. But it is Burkholder’s book on Charles Ives—that fertile early-twentieth-cen-
tury borrower—that was most influential: J. Peter Burkholder, A/ Made of Tines: Charles Ives
and the Uses of Musical Borrowing (New Haven, Conn.: Yale University Press, 1995). Ives’s own
thoughts on his mashup of prior American musical forms can be found in Charles Ives,
Memos, ed. John Kirkpatrick (New York: W. W. Norton, 1991), 10-25. David Metzer’s Quota-
tion and Cultural Meaning in Twentieth-Century Music (Cambridge: Cambridge University
Press, 2003), throws light on the way that quotations or borrowings came to have a particular
cultural meaning in different musical traditions. Honey Meconi’s collection Early Musical
Borrowing, ed. Honey Meconi (New York: Routledge, 2004), discusses—among many other
things—the issue of borrowing between the secular and religious musical traditions, some-
thing that helped me work through that issue in this chapter. Finally, “Musical Borrowing: An
Annotated Bibliography” (http://www.chmtl.indiana.edu/borrowing/) provides a searchable
database of articles about musical borrowing.

Music and Copyright Law

I was particularly influenced by two books and two articles. The books are Kembrew
McLeod, Owning Culture: Authorship, Ownership and Intellectual Property Law (New York:
Peter Lang, 2001), and Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellec-
tual Property and How It Threatens Creativity (New York: New York University Press, 2001).
McLeod and Vaidhyanathan are the authors who sounded the alarm about the cultural and
aesthetic effects of the heavy-handed legal regulation of musical borrowing. Together with
the work of Larry Lessig (particularly his writing on the “permissions culture”) Lawrence
Lessig, The Future of Ideas: The Fate of the Commons in a Connected World (New York: Ran-
dom House, 2001), their scholarship has defined the field.

The two articles that influenced me the most focus more specifically on the details of
the evolution of music on the one hand and music copyright on the other. Both of them
are by Michael Carroll: “The Struggle for Music Copyright,” Florida Law Review s7
(2005): 907-961, and “Whose Music Is It Anyway?: How We Came to View Musical Ex-
pression as a Form of Property,” University of Cincinnati Law Review 72 (2004): 1405-1496.
But these two pieces by no means exhaust the literature. Olufunmilayo Arewa has written
memorably on copyright and musical borrowing in “Copyright on Catfish Row: Musical
Borrowing, Porgy ¢ Bess and Unfair Use,” Rutgers Law Journal 37 (2006): 277353, and
“From J. C. Bach to Hip Hop: Musical Borrowing, Copyright and Cultural Context,”
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North Carolina Law Review 84 (2006): 547—64s. I also recommend K. J. Greene, “Copy-
right, Culture & Black Music: A Legacy of Unequal Protection,” Hastings Communications
& Entertainment Law Journal 21 (1999): 339-392. There is much, much more. Finally,
Joanna Demers’s recent book Steal This Music: How Intellectual Property Law Affects Musi-
cal Creativity (Athens: University of Georgia Press, 2006), provides a more comprehensive
coverage than I can hope to in a single chapter.

Beyond the scholarly literature, two websites allow you to experiment with these issues
online. The History of Sampling created by Jesse Kriss, http://jessekriss.com/projects/
samplinghistory/, allows you to explore visually exactly which hip-hop samplers borrowed
from which older songs and to trace the process backwards or forwards. Extremely cool. The
Copyright Infringement Project, sponsored by the UCLA Intellectual Property Project and
Columbia Law School, http://ccnmtl.columbia.edu/projects/law/library/caselist.html, is an
extremely useful educational site that gives examples of cases alleging musical copyright in-
fringement, including the relevant sound files. The older version of this project confusingly
referred to these cases as “plagiarism” cases—something that judges themselves also fre-
quently do. Plagiarism is the moral, academic, or professional sin of taking ideas, facts or ex-
pression and passing them off as your own. If I take the central arguments from your book
and completely reword them, or if I present a series of facts you uncovered as an historian
and include them in my own book without attribution, you may accuse me of plagiarism,
though not of copyright infringement. If I take the words of Shakespeare or Dickens and
pass them off as my own, I am committing plagiarism but certainly not copyright infringe-
ment, for even under today’s rules those works have long since entered the public domain.
If I credit T S. Eliot but then proceed to reprint the entire of “The Love Song of J. Alfred
Prufrock” without the permission of the copyright holders, I am committing copyright in-
fringement, but certainly not plagiarism. At best, plagiarism and copyright infringement
overlap to some extent, but each regulates large areas about which the other is indifferent.
We sap the strength of both norm systems by confusing them. The new incarnation of the
project, at UCLA, has removed the word “plagiarism” from its title.

The People and the Music

A brief biography of Will Lamartine Thompson can be found in C. B. Galbreath, “Song
Writers of Ohio (Will Lamartine Thompson),” Ohio Archaeological and Historical Quar-
terly 14 (January, 1905): 291-312. Since the copyright has expired you can read it in full, and
see the picture of Thompson, at http://books.google.com/books?id=3N-WqdvA6T4C&
printsec=titlepage#PRA-PA291,M1.

The best book on Clara Ward is Willa Ward-Royster, Toni Rose, and Horace Clarance
Boyer, How I Got Over: Clara Ward and the World Famous Ward Singers (Philadelphia,
Penn.: Temple University Press, 1997).

The best biography of Ray Charles is Michael Lydon, Ray Charles: Man and Music
(New York: Routledge, 2004). Charles’s autobiography is also a fascinating read. Ray
Charles and David Ritz, Brother Ray: Ray Charles’ Own Story (Cambridge, Mass.: Da Capo
Press, 1992). Charles’s website, which contains useful biographical and discographical in-
formation, is at www.raycharles.com. There is much more, of course, but these resources

provide a good starting place.
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There are several hagiographic biographies of Mr. West, but none worth reading. Those
who have not already been inundated with information through the popular press could
do worse than to start with his rather breathless Wikipedia entry http://en.wikipedia.org/
wiki/Kanye_West.

The main source of information on The Legendary K.O.—a name they now use
intermittently—is their website is www.k-otix.com. (I am grateful to Mr. Nickerson and
Mr. Randle for confirming additional portions of the story by e-mail.) The song “George
Bush Doesn’t Like Black People” is no longer available on their website, however an audio
version of it is currently available at http://www.ourmedia.org/node/s3964. The Black
Lantern’s video can be found at htep://www.theblacklantern.com/george.html. Franklin
Lopez’s video can currently be found at http://www.youtube.com/watch?v=UGRcEXtLpTo.
Whether any of those sites will be available in a year’s time is hard to tell. Those who plan
to listen or view are reminded that the lyrics are ‘explicit.’

The songs by Clara Ward, Ray Charles, and Kanye West are widely available through a
variety of commercial outlets, as are several commercial versions of “Jesus is All the World
to Me” by Mr. Thompson.

I would recommend The Clara Ward Singers, Meetin’ Tonight (Vanguard Records,
1994), compact disc. It includes a version of “Meetin’ Tonight: This Little Light of Mine”
in which the human limits on the ability to sustain a note are broken repeatedly. Any Ray
Charles compilation will feature some of the songs discussed here. The most economical is
probably Ray Charles, I've Got a Woman ¢ Other Hits by Ray Charles (Rhino Flashback
Records, 1997), compact disc. It includes “I Got a Woman” and “This Little Girl of Mine.”
Kanye West, Late Registration (Roc-a-Fella Records, 2005), compact disc, contains the full
version of “Gold Digger.”

Finally, I would love to be able to play you the full version of the Bailey Gospel Singers
“I Got a Savior” (B-Side: “Jesus is the Searchlight”) (Columbia Records, 1951), 78 rpm
phonograph record. Unfortunately, given the legal uncertainties I am forbidden from do-
ing so, and I know of no licit way—for free or for pay—that you can listen to it, short of
traveling to the Rodgers and Hammerstein Archives of Recorded Sound at the New York
Public Library for the Performing Arts yourself and asking to hear the original 78. Perhaps
that simple fact is the most elegant encapsulation of my argument here.

Notes to Chapter 6

1. Lisa de Moraes, “Kanye West’s Torrent of Criticism, Live on NBC,” Washington Post
(September 3, 2005), Cr, available at http://www.washingtonpost.com/wp-dyn/
content/article/2005/09/03/AR2005090300165.html.

2. John Leland, “Art Born of Outrage in the Internet Age,” New York Times (September
25, 2005), D3.

3. Ray Charles and David Ritz, Brother Ray: Ray Charles’ Own Story (Cambridge, Mass.:
Da Capo Press, 1978), 86.

4. Robert W. Stephens, “Soul: A Historical Reconstruction of Continuity and Change in
Black Popular Music,” The Black Perspective in Music 12, no. 1 (Spring 1984): 32.

5. Forever Ray, available at http://www.raycharles.com/the_man_biography.html.

6. Michael Lydon, Ray Charles (New York: Routledge, 2004), 419: “Arnold Shaw, in The
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Rockin’ 50’ says that ‘T Got a Woman’ is based on Jesus is All the World to Me. Because
Renald Richard left Ray’s band before the song was recorded, he was not at first prop-
erly credited: some record labels list [Ray Charles] alone as the songwriter. Richard,
however, straightened that out with Atlantic, and he has for many years earned a sub-

stantial income from his royalties.”

. See Stephens, “Soul,” 32. The standard biographical literature also repeats the same

story:

In 1954 an historic recording session with Atlantic records fused gospel with rhythm-
and-blues and established Charles” “sweet new style” in American music. One num-
ber recorded at that session was destined to become his first great success.
Secularizing the gospel hymn “My Jesus Is All the World to Me,” Charles employed
the 8- and 16-measure forms of gospel music, in conjunction with the 12-measure
form of standard blues. Charles contended that his invention of soul music resulted
from the heightening of the intensity of the emotion expressed by jazz through the
charging of feeling in the unbridled way of gospel.

“Ray Charles,” Encyclopedia of World Biography, 2nd ed., vol. 3 (Detroit, Mich.: Gale
Research, 1998), 469. Popular accounts offer the same story:

This young, blind, black, gravelly-voiced singer brought together the most engag-
ing aspects of black music into one form and began the process of synthesis that
led to soul and, ultimately, funk a decade later. He would turn around gospel
standards like “My Jesus Is All the World to Me,” recreating it as “I Got a
Woman][.]”

Ricky Vincent, Funk: The Music, The People, and the Rhythm of the One (New York: St.
Martin’s Griffin, 1996), 121. See also Joel Hirschhorn, The Complete Idiot’s Guide to
Songwriting (New York: Alpha Books, 2004), 108: “I Got a Woman was Ray’s rewrite of
‘My Jesus Is All the World to Me.””

Charles himself was more equivocal about the origins of the song:

So I was lucky. Lucky to have my own band at this point in my career. Lucky to be
able to construct my musical building to my exact specifications. And lucky in an-
other way: While I was stomping around New Orleans, I had met a trumpeter
named Renolds [sic] Richard who by thus time was in my band. One day he
brought me some words to a song. I dressed them up a little and put them to mu-
sic. The tune was called “I Got a Woman,” and it was another of those spirituals
which I refashioned in my own way. I Got a Woman was my first real smash, much
bigger than [“]Baby Let Me Hold Your Hand][.]” This spiritual-and-blues combina-
tion of mine was starting to hit.

Charles and Ritz, Brother Ray, 150.

. See Lydon, Ray Charles, 419.
. James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Informa-

tion Society (Cambridge, Mass.: Harvard University Press, 1996).

James Henke, Holly George-Warren, Anthony Decurtis, and Jim Miller, The Rolling
Stone Illustrated History of Rock and Roll: The Definitive History of the Most Important
Artists and Their Music New York: Random House, 1992), 130.
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II.

I2.

13.

4.

Is.

16.

17.

Great American Country, “Ray Charles Biography,” available at http://www.gactv
.com/gac/ar_artists_a-z/article/o,,GAC_26071_4888297,00.html.

“His 1955 smash ‘I've Got a Woman,’ for example, was adapted from a gospel number
he’d liked called T've Got a Savior.”” Chip Deffaa, Blue Rhythms: Six Lives in Rhythm
and Blues (Urbana: University of Illinois Press, 1996), 161.

Columbia Catalog Number CO45097, available at http://settlet.fateback.com/
COL30000.htm.

J. C. Marion, “Ray Charles: The Atlantic Years,” JammUpp 2 no. 32 (2004): 32, http://
home.earthlink.net/~vitiger/jammuppvol2.html.

“If one can pinpoint a moment when gospel and blues began to merge into a secular
version of gospel song, it was in 1954 when Ray Charles recorded ‘My Jesus Is All the
World to Me,” changing its text to ‘I Got A Woman.” The following year, he changed
Clara Ward’s ‘This Little Light of Mine’ to “This Little Girl of Mine.”” Stephens,
“Soul,” 32.

Robert Lashley, “Why Ray Charles Matters,” Blogcritics Magazine, December 17,
2005, http://blogeritics.org/archives/2005/12/17/032826.php:

But it was the staggering, nearly byzantine ambition that encompassed Charles’ mu-
sical mind which is the foundation for his art. You can hear it in his first imprint on
the pop music world, 1955’s I Got A Woman. The shuffling big beat borrows from
Louis Jordan’s big band fusion, the backbeat is 2/4 gospel. The arrangement is lucid,
not quite jazz, not quite blues, definitely not rock and roll but something sophisti-
cated altogether. The emotions are feral, but not quite the primitiveness of rock and
roll. It is the sound of life, a place where there is an ever flowing river of cool. It, you
might ask? Rhythm and Blues, Ray Charles” invention.

A volcano bubbling under the surface, Ray spent the mid 50’s crafting timeless
songs as if there were cars on an assembly[.] Start with the blasphemous fusion of
Hallelujah I [L]ove Her So and This Little Girl of Mine, where Ray changes the
words from loving god to loving a woman, yet, in the intensity of his performance,
raises the question if he’s still loving the same thing.

The anonymous encyclopedists at Wikipedia agree:

Many of the most prominent soul artists, such as Aretha Franklin, Marvin Gaye,
Wilson Pickett and Al Green, had roots in the church and gospel music and
brought with them much of the vocal styles of artists such as Clara Ward and Julius
Cheeks. Secular songwriters often appropriated gospel songs, such as the Pilgrim
Travelers’ song “I've Got A New Home,” which Ray Charles turned into “Lonely
Avenue,” or “Stand By Me,” which Ben E. King and Lieber and Stoller adapted
from a well-known gospel song, or Marvin Gaye’s “Can I Get A Witness,” which
reworks traditional gospel catchphrases. In other cases secular musicians did the op-
posite, attaching phrases and titles from the gospel tradition to secular songs to cre-
ate soul hits such as “Come See About Me” for the Supremes and “9974 Won’t Do”
for Wilson Pickett.

“Urban Contemporary Gospel,” Wikipedia, http://en.wikipedia.org/wiki/urban_
contemporary_gospel.

Northrop Frye, Anatomy of Criticism: Four Essays (Princeton, N.]J.: Princeton University
Press, 1957), 96—97.
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CHAPTER 7:
THE ENCLOSURE OF SCIENCE AND TECHNOLOGY

Further Reading

As the introduction to this chapter suggests, the intersection of intellectual property law
and science and technology has been attracting considerable attention from scholars
recently, some of it dismayed. The difficulty—and this is why I chose the case-study
method for this chapter—is that there are multiple sets of concerns and they resist casy
summary.

The first set of concerns is that the granting of intellectual property rights far “up-
stream”—that is very close to basic science—is impeding the process of science and tech-
nology. In addition, scholars have argued that the sheer volume of intellectual property
claims will produce an anti-commons effect or patent thicket. Michael A. Heller and Re-
becca S. Eisenberg, “Can Patents Deter Innovation? The Anticommons in Biomedical Re-
search,” Science 280 (1998): 698—701. The argument here is that the closer one is to basic
research the stronger the case is for leaving the information untouched by property
rights—allowing all to draw on it and develop “downstream” innovations, which can then
be covered by intellectual property rights. In practice, two concerns are often alluded to:
the fact that much of the basic research is state funded and conducted in nonprofit univer-
sities and the belief that the transaction costs of licensing will inhibit research or concen-
trate it in a few hands. Research on genes indicating a propensity to breast cancer is a
frequently cited example of the latter problem. Fabienne Orsi and Benjamin Coriat, “Are
‘Strong Patents’ Beneficial to Innovative Activities? Lessons from the Genetic Testing for
Breast Cancer Controversies,” Industrial and Corporate Change 14 (2005): 1205-1221. But
here, too, anecdote outweighs evidence. Timothy Caulfield, Robert M. Cook-Deegan, F.
Scott Kieff, and John P. Walsh, “Evidence and Anecdotes: An Analysis of Human Gene
Patenting Controversies,” Nature Biotechnology 24 (2006): 1091-1094. On the other side of
this debate is the argument that having intellectual property rights, even on state-funded
university research, will facilitate commercialization—allowing the commercial investor to
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know that it will acquire sufficient rights to exclude others from the innovation. This is the
premise behind “Bayh-Dole,” the act (PL. 96-517, Patent and Trademark Act Amendments
of 1980; codified in 35 U.S.C. § 200-212 and implemented by 37 C.ER. 401) that sets up
the framework for technology transfer from state funded university research.

To date, the evidence for the anti-commons effect inside academia has been equivocal, at
best. Walsh, Cohen, and Arora found no such effect—but one main reason for the absence
of problems appeared to be that scientists were simply flouting the law (or were ignorant of
it). John P Walsh, Ashish Arora, and Wesley M. Cohen, “Effects of Research Tool Patents
and Licensing on Biomedical Innovation,” in Patents in the Knowledge-Based Economy, ed.
Wesley M. Cohen and Stephen A. Merrill (Washington D.C.: National Academies Press,
2003), 285-340. I would question whether a research system based on massive law-breaking
is sustainable, particularly after the U.S. Court of Appeals for the Federal Circuit clarified
for us that there effectively is no academic research exemption in U.S. patent law. Madey v.
Duke University, 307 F3d 1351 (Fed. Cir. 2002). The National Research Council’s committee
on the subject found few problems now but possible cause for concern in the future. Com-
mittee on Intellectual Property Rights in Genomic and Protein Research and Innovation,
National Research Council, Reaping the Benefits of Genomic and Proteomic Research: Intellec-
tual Property Rights, Innovation, and Public Health (Washington D.C.: National Academy
Press, 2005). A study by the American Academy for the Advancement of Science also re-
ported few problems, though a closer reading revealed that licensing produced delays in
research—some of them considerable—but did not cause it to be abandoned. The effects
were greatest on industry scientists. American Association for the Advancement of Science,
Directorate for Science and Policy Programs, International Intellectual Property Experiences:
A Report of Four Countries (Washington, D.C.: AAAS, 2007), available at http://sippi.aaas
.org/Pubs/SIPPI_Four_Country_Report.pdf. Fiona Murray and Scott Stern, “Do Formal
Intellectual Property Rights Hinder the Free Flow of Scientific Knowledge? An Empirical
Test of the Anti-Commons Hypothesis,” Journal of Economic Behavior ¢ Organization 63
(2007): 648-687, found a definite but modest anti-commons effect, restricting further re-
search and publication on patented materials. Similar concerns have been raised about ac-
cess to scientific data. J. H. Reichman and Paul Uhlir, “A Contractually Reconstructed
Research Commons for Scientific Data in a Highly Protectionist Intellectual Property Envi-
ronment,” Law and Contemporary Problems 66 (2003): 315-462.

What about the opposite question? Are we getting benefits from the process of increasing
the use of intellectual property rights in basic university research? The best study of the ef-
fects of the current university technology transfer process found little definitive evidence of
net benefits and some cause for concern that the traditional role of universities in freely sup-
plying knowledge is being undermined. David Mowery, Richard Nelson, Bhaven Sampat,
and Arvids Ziedonis, fvory Tower and Industrial Innovation: University-Industry Technology
Transfer Before and After the Bayh-Dole Act (Palo Alto, Calif.: Stanford Business Press, 2004).

Beyond the questions about the effects of upstream intellectual property rights on basic
research lay the much harder questions about the effects of intellectual property rights on
the development of technologies. Here there is much evidence that decisions about patent
scope are vital and, as Robert Merges and Richard Nelson reveal, that poor decisions can
hamper or cripple the development of disruptive technologies. Robert Merges and Richard
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R. Nelson, “On the Complex Economics of Patent Scope,” Columbia Law Review 90
(1990): 839-916; Suzanne Scotchmer, “Standing on the Shoulders of Giants: Cumulative
Research and the Patent Law,” Journal of Economic Perspectives 5 (1991): 29—41. The fear,
highlighted in this chapter, is that poor decisions about patent scope and subject matter
can inhibit technological change. On the subject of that fear, there is much more evidence.
James Bessen and Michael J. Meurer, Patent Failure: How Judges, Bureaucrats, and Lawyers
Put Innovators at Risk (Princeton: N.J.: Princeton University Press, 2008); and Adam Jafte
and Josh Lerner, Innovation and Its Discontents: How Our Broken Patent System is Endan-
gering Innovation and Progress, and What To Do About It (Princeton, N.J.: Princeton Uni-
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CHAPTER 8: A CREATIVE COMMONS

Further Reading
Distributed Creativity

The most remarkable and important book on “distributed creativity” and the sharing
economy is Yochai Benkler, The Wealth of Networks: How Social Production Transforms
Markets and Freedom (New Haven, Conn.: Yale University Press, 2006). Benkler sets the
idea of “peer production” alongside other mechanisms of market and political governance
and offers a series of powerful normative arguments about why we should prefer that fu-
ture. Comprehensive though this book may seem, it is incomplete unless it is read in con-
junction with one of Benkler’s essays: Yochai Benkler, “Coase’s Penguin, or, Linux and the
Nature of the Firm,” Yale Law Journal 112 (2002): 369—446. In that essay, Benkler puts for-
ward the vital argument—described in this chapter—about what collaborative production
does to Coase’s theory of the firm.

Benkler’s work is hardly the only resource however. Other fine works covering some of the
same themes include: Cass R. Sunstein, Infotopia: How Many Minds Produce Knowledge (New
York: Oxford University Press, 2006), and Rishab Aiyer Ghosh, ed., CODE: Collaborative
Ouwnership and the Digital Economy (Cambridge, Mass.: MIT Press, 2005), which includes an
essay by me presenting an earlier version of the “second enclosure movement” argument.
Clay Shirky’s recent book, Here Comes Everybody: The Power of Organizing without Organiza-
tions (New York: Penguin Press, 2008), is an extremely readable and thoughtful addition to
this body of work—it includes a more developed version of the speech I discuss. Eric Von
Hippel’s Democratizing Innovation (Cambridge, Mass.: MIT Press, 2005), is a fascinating ac-
count of the way that innovation happens in more places than we have traditionally
imagined—particularly in end-user communities. In one sense, this reinforces a theme of this
chapter: that the “peer production” and “distributed creativity” described here is not some-
thing new, merely something that is given dramatically more salience and reach by the Web.
Dan Hunter and E Gregory Lastowka’s article, “Amateur-to-Amateur,” William ¢ Mary
Law Review 46 (2004): 9511030, describes some of the difficulties in adapting copyright law
to fit “peer production.” Finally, Jonathan Zittrain’s 7he Future of the Internet—And How to
Stop It (New Haven, Conn.: Yale University Press, 2008)—also relevant to Chapter 10—
argues that if the democratically attractive aspects of the Internet are to be saved, it can only
be done through enlisting the collective energy and insight of the Internet’s users.

Free and Open Source Software

Free and open source software has been a subject of considerable interest to commenta-
tors. Glyn Moody’s Rebel Code: Linux and the Open Source Revolution (Cambridge, Mass.:
Perseus Pub., 2001), and Peter Wayner’s Free for All: How Linux and the Free Software
Movement Undercut the High-Tech Titans (New York: HarperBusiness, 2000), both offer
readable and accessible histories of the phenomenon. Eric S. Raymond, The Cathedral
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and the Bazaar: Musings on Linux and Open Source by an Accidental Revolutionary, revised
edition (Sebastapol, Calif.: O’Reilly, 2001), is a classic philosophy of the movement, writ-
ten by a key participant—author of the phrase, famous among geeks, “given enough eye-
balls, all bugs are shallow.” Steve Weber, in The Success of Open Source (Cambridge, Mass.:
Harvard University Press, 2004), offers a scholarly argument that the success of free and
open source software is not an exception to economic principles but a vindication of
them. I agree, though the emphasis that Benkler and I put forward is rather different. To
get a sense of the argument that free software (open source software’s normatively charged
cousin) is desirable for its political and moral implications, not just because of its effi-
ciency or commercial success, one should read the essays of Richard Stallman, the true fa-
ther of free software and a fine polemical, but rigorous, essayist. Richard Stallman, Free
Software, Free Society: Selected Essays of Richard M. Stallman, ed. Joshua Gay (Boston:
GNU Press, 2002). Another strong collection of essays can be found in Joseph Feller,
Brian Fitzgerald, Scott A. Hissam, and Karim R. Lakhani, eds., Perspectives on Free and
Open Source Software (Cambridge, Mass.: MIT Press, 2005). If you only have time to read
a single essay on the subject it should be Eben Moglen’s “Anarchism Triumphant: Free
Software and the Death of Copyright,” First Monday 4 (1999), available at http://www
firstmonday.dk/issues/issue4_8/moglen/.

Creative Commons

Creative Commons has only just begun to attract its own chroniclers. Larry Lessig, its
founder, provides a characteristically eloquent account in “The Creative Commons,” Mon-
tana Law Review 65 (2004): 1-14. Michael W. Carroll, a founding board member, has pro-
duced a thought-provoking essay discussing the more general implications of organizations
such as Creative Commons. Michael W. Carroll, “Creative Commons and the New Inter-
mediaries,” Michigan State Law Review, 2006, n.1 (Spring): 45—65. Minjeong Kim offers an
empirical study of Creative Commons licenses in “The Creative Commons and Copyright
Protection in the Digital Era: Uses of Creative Commons Licenses,” Journal of Computer-
Mediated Communication 13 (2007): Article 10, available at http://jcmc.indiana.edu/vol1s/
issuer/kim.html. However, simply because of the rapidity of adoption of Creative Com-
mons licenses, the work is already dramatically out of date. My colleague Jerome Reichman
and Paul Uhlir of the National Academy of Sciences have written a magisterial study of the
way in which tools similar to Creative Commons licenses could be used to lower transac-
tion costs in the flow of scientific and technical data. J. H. Reichman and Paul Uhlir, “A
Contractually Reconstructed Research Commons for Scientific Data in a Highly Protec-
tionist Intellectual Property Environment,” Law and Contemporary Problems 66 (2003):
315—462. Finally, the gifted author, David Bollier, is reportedly writing a book on Creative
Commons entitled Viral Spiral: How the Commoners Built a Digital Republic of Their Own
(New York: New Press, forthcoming 2009).

Niva Elkin-Koren offers a more critical view of Creative Commons in “Exploring Cre-
ative Commons: A Skeptical View of a Worthy Pursuit,” in The Future of the Public
Domain—Identifying the Commons in Information Law, ed. P. Bernt Hugenholtz and Lucie
Guibault (The Hague: Kluwer Law International, 2006). Elkin-Koren’s argument is that
Creative Commons has an unintended negative effect by leading individuals to think of
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themselves through the reified categories of legal subjects and property owners—forcing
into a legalized realm something that should simply be experienced as culture. Elkin-Koren
is a perceptive and influential scholar; some of her early work on bulletin boards for exam-
ple, was extremely important in explaining the stakes of regulating the Internet to a group
of judges and policy makers. I also acknowledge the truth of her theoretical point; in many
ways Creative Commons is offered as a second best solution. But I am unconvinced by the
conclusion. Partly, this is because I think Elkin-Koren’s account of the actual perceptions
of license users is insufficiently grounded in actual evidence. Partly, it is because I think the
legalization—undesirable though it may be in places—has already happened. Now we
must deal with it. Partly, it is because I believe that many of the activities that the licenses
enable—a global commons of free educational materials, for example—simply cannot be
produced any other way in the political reality we face, and I have a preference for lighting
candles rather than lamenting the darkness.
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. Proprietary, or “binary only,” software is generally released only after the source code has
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been compiled into machine-readable object code, a form that is impenetrable to the
user. Even if you were a master programmer, and the provisions of the Copyright Act,
the appropriate licenses, and the DMCA did not forbid you from doing so, you would
be unable to modify commercial proprietary software to customize it for your needs, re-
move a bug, or add a feature. Open source programmers say, disdainfully, that it is like
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5. One organization theorist to whom I mentioned the idea said, “Ugh, governance by
food fight.” Anyone who has ever been on an organizational listserv, a global production
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curate that description is. E pur si muove.
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E. Cobham Brewer, 7he Dictionary of Phrase and Fable (London: John Cassell, 1894),
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Richard Epstein, “Why Open Source Is Unsustainable,” FT.com (October 21, 2004),
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For a seminal statement, see Moglen, “Anarchism Triumphant,” 45: “ ‘[I]ncentives’ is
merely a metaphor, and as a metaphor to describe human creative activity it’s pretty
crummy. [ have said this before, but the better metaphor arose on the day Michael
Faraday first noticed what happened when he wrapped a coil of wire around a magnet
and spun the magnet. Current flows in such a wire, but we don’t ask what the incentive
is for the electrons to leave home. We say that the current results from an emergent
property of the system, which we call induction. The question we ask is ‘what’s the re-
sistance of the wire?” So Moglen’s Metaphorical Corollary to Faraday’s Law says that if
you wrap the Internet around every person on the planet and spin the planet, software
flows in the network. It’s an emergent property of connected human minds that they
create things for one another’s pleasure and to conquer their uneasy sense of being too
alone. The only question to ask is, what's the resistance of the network? Moglen’s Meta-
phorical Corollary to Ohm’s Law states that the resistance of the network is directly
proportional to the field strength of the ‘intellectual property” system. So the right an-
swer to the econodwarf is, resist the resistance.”

Benkler’s reasoning is characteristically elegant, even formal in its precision, while mine
is clunkier. See Yochai Benkler, “Coase’s Penguin, or, Linux and the Nature of the
Firm,” Yale Law Journal 112 (2002): 369—446.

Yochai Benkler, 7he Wealth of Networks: How Social Production Transforms Markets and
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Free Software Foundation, http://www.gnu.ai.mit.edu/philosophy/free-sw.html.
Exhibit A: the Internet—from the software and protocols on which it runs to the mul-
tiple volunteer sources of content and information.

See, e.g., the Database Investment and Intellectual Property Antipiracy Act of 1996,
HR 3531, 104th Cong. (1996); The Consumer Access Bill, HR 1858, 106th Cong.
§101(1) (1999); see also Council Directive 96/9/EC of the European Parliament and the
Council of 11 March 1996 on the Legal Protection of Databases, 1996 Official Journal of
the European Union, L77 (27.03.1996): 20—28.

See generally Julie E. Cohen and Mark A. Lemley, “Patent Scope and Innovation in the
Software Industry,” California Law Review 89 (2001): 1-58; see also Pamela Samuelson
etal., “A Manifesto Concerning the Legal Protection of Computer Programs,” Colum-
bia Law Review 94 (1994): 2308—2431.

Uniform Computer Information Transactions Act, available at http://www.law.upenn
.edu/bll/archives/ulc/ucita/2002final.htm.

17 U.S.C. § 1201 (2002).
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24. This point has been ably made by Pamela Samuelson, Jessica Litman, Jerry Reichman,
Larry Lessig, and Yochai Benkler, among others. See Pamela Samuelson, “Intellectual
Property and the Digital Economy: Why the Anti-Circumvention Regulations Need to
Be Revised,” Berkeley Technology Law Journal 14 (1999): 519—566; Jessica Litman, Digi-
tal Copyright: Protecting Intellectual Property on the Internet (Amherst, N.Y.: Prometheus
Books, 2001); J. H. Reichman and Paul E Uhlir, “Database Protection at the Cross-
roads: Recent Developments and Their Impact on Science and Technology,” Berkeley
Technology Law Journal 14 (1999): 793-838; Lawrence Lessig, “Jail Time in the Digital
Age,” New York Times (July 30, 2001), A17; and Yochai Benkler, “Free as the Air to
Common Use: First Amendment Constraints on Enclosure of the Public Domain,”
New York University Law Review 74 (1999): 354—446. Each has a slightly different focus
and empbhasis on the problem, but each has pointed out the impediments now being
erected to distributed, nonproprietary solutions. See also James Boyle, “Cruel, Mean,
or Lavish? Economic Analysis, Price Discrimination and Digital Intellectual Property,”
Vanderbilt Law Review 53 (2000): 2007-2039.

25. William W. Fisher III, “Property and Contract on the Internet,” Chicago-Kent Law Re-
view 73 (1998): 1217-1218.

26. See James Boyle, “Missing the Point on Microsoft,” Salon.com (April 7, 2000), htep://
www.salon.com/tech/feature/2000/04/07/greenspan/index.html.

27. See “Salam Pax,” Wikipedia, available at http://en.wikipedia.org/wiki/Salam_Pax.

CHAPTER 9: AN EVIDENCE-FREE ZONE

Further Reading
Database Rights

Mark J. Davison, The Legal Protection of Databases (Cambridge: Cambridge University
Press, 2003), provides a fine introduction to the legal, and legalistic, issues surrounding the
legal protection of databases. Precisely because of the need to focus on those issues, and
that audience, the discussion is internal to the conceptual categories of the various legal
systems he discusses, rather than focusing on the external questions I discuss here. Insiders
will find the discussion indispensable. Outsiders may find it hermetic. For those readers, an
article by Davison and Hugenholtz may be more accessible. It points out the ways in which
the European Court of Justice has tried to rein in the database right. Mark J. Davison and
P. Bernt Hugenholtz, “Football Fixtures, Horseraces and Spinoffs: The ECJ] Domesticates
the Database Right,” European Intellectual Property Review 27, no. 3 (2005): 113—118.

When it comes to the general intellectual framework for thinking about database rights,
Jerome Reichman and Pamela Samuelson provide the germinal point of view: J. H. Reichman
and Pamela Samuelson, “Intellectual Property Rights in Data?” Vanderbilt Law Review so
(1997): 51-166. Frequent readers of Reichman will be unsurprised that “take and pay” liability
rules make an appearance as a possible solution. Yochai Benkler’s article, “Constitutional
Bounds of Database Protection: The Role of Judicial Review in the Creation and Definition
of Private Rights in Information,” Berkeley Technology Law Journal 15 (2000): 535-604, indi-
cates the free expression and self-determination problems presented by intellectual property
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rights over facts. By contrast, J. H. Reichman and Paul E Uhlir, “Database Protection at the
Crossroads: Recent Developments and Their Impact on Science and Technology,” Berkeley
Technology Law Journal 14 (1999): 793-838, point out their negative effects on science and
technological development. Increasingly, science will depend on the recombination of multi-
ple databases to solve problems. At first, this will be done for huge and important projects.
But increasingly, it will be done to solve smaller problems—scientists will seek to mix and
mash a variety of data sources into an interoperable whole in order to solve the scientific prob-
lem du jour. Unfortunately, there are many obstacles to this promising tendency to harness
digital technology to scientific research. Some of them are technical, some social, some se-
mantic, some legal. One of the legal problems is posed by the expansion of database rights: the
tendency to have intellectual property rights penetrate down to the most basic, unoriginal, or
atomic level of data—a move that, as I point out in this chapter, is empirically shown to be
counterproductive. Stephen M. Maurer, P. Bernt Hugenholtz, and Harlan J. Onsrud, “Eu-
rope’s Database Experiment,” Science 294 (2001): 789—780. Further information on the vari-
ous barriers to data aggregation can be gleaned from the website of Science Commons (http://
www.sciencecommons.org), an organization with which I am associated.

Evidence-based Policy

The move toward evidence-based policy has garnered considerable support in academia, but,
as yet, only a little traction among policy makers. Readers interested in exploring the issue
further can find a series of my Financial Times articles on the subject at http://www.ft.com/
techforum. James Bessen and Michael ]. Meurer, Patent Failure: How Judges, Bureaucrats, and
Lawyers Put Innovators at Risk (Princeton, N.J.: Princeton University Press, 2008), is a sterling
example of the way in which we could and should be looking at policy proposals. That book’s
list of references provides a nice overview of recent work in the field. As the tite indicates,
Bessen and Meurer do not grade our current system highly. Adam Jaffe and Josh Lerner, /n-
novation and Its Discontents: How Our Broken Patent System is Endangering Innovation and
Progress, and What To Do About It (Princeton, N.]J.: Princeton University Press, 2004), offers
an ecarlier, and similar, assessment backed by data rather than faith. For us to have evidence-
based policy, we need actual evidence. Here the work of empiricists such as my colleague Wes
Cohen has proven vital. Much of this work is comparative in nature—relying on the kind of
“natural experiment” I describe in this chapter. A fine example is provided by Wesley M. Co-
hen, Akira Goto, Akiya Nagata, Richard R. Nelson, and John P. Walsh, “R&D Spillovers,
Patents and the Incentives to Innovate in Japan and the United States,” Research Policy 31
(2002): 1349-67.

All of this may seem obvious. Where else would intellectual property academics turn in
order to assess the effect of various policy alternatives than to empirical and comparative
data? Yet as the chapter points out, that simple conclusion has yet to become a standard as-
sumption in the making of policy. The Gowers Review mentioned in the chapter is a nice
example of how things might be otherwise. Gowers Review of Intellectual Property (London:
HMSO, 2006), available at http://www.hm-treasury.gov.uk/media/6/E/pbro6_gowers
_report_75s.pdf. Of course, a turn to evidence is only the beginning. It hardly means that
the evidence will be clear, the points of view harmonious, or the normative assessments
shared. But at least the conversation is beginning from a rooting in facts rather than faith.
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Publicly Generated Information

Access to public, or state generated, data is not simply a matter of economic efficiency.
Wouter Hins and Dirk Voorhoof, “Access to State-Held Information as a Fundamental
Right under the European Convention on Human Rights,” European Constitutional Law
Review 3 (2007): 114-126. But in efficiency terms, it does seem to present some clear bene-
fits. Peter Weiss, “Borders in Cyberspace: Conflicting Government Information Policies
and their Economic Impacts,” in Open Access and the Public Domain in Digital Data and
Information for Science: Proceedings of an International Symposium (Washington, D.C.: Na-
tional Academies Press, 2004), 69—73. The issues of publicly generated information are
particularly pressing in geospatial data—which can be vital for academic research and eco-
nomic development. Bastiaan van Loenen and Harlan Onsrud, “Geographic Data for Aca-
demic Research: Assessing Access Policies,” Cartography and Geographic Information Science
31 (2004): 3-17. It is an issue that is gaining attention in Europe: “Directive 2003/98/EC of
the European Parliament and of the Council of 17 November 2003 on the Re-use of Public
Sector Information,” Official Journal of the European Union 46 (31.12.2003) 90-96 (L 345).
However, there is a long way to go.

Sound Recording Rights

A good place to start is the Gowers Review, cited above, and the report generated by the
Centre for Intellectual Property and Information Law, University of Cambridge, Review of
the Economic Evidence Relating to an Extension of the Term of Copyright in Sound Recordings
(2006), available at http://www.hm-treasury.gov.uk/media/B/4/gowers_cipilreport.pdf. My
own views are close to those put forward by this excellent article: Natali Helberger, Nicole
Dufft, Stef van Gompel, and Bernt Hugenholtz, “Never Forever: Why Extending the Term
of Protection for Sound Recordings is a Bad Idea,” European Intellectual Property Review 30
(2008): 174—181.
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CHAPTER 10:
AN ENVIRONMENTALISM FOR INFORMATION

Further Reading

Those who are interested in the evolution of the analogy between environmentalism and
the movement to recognize and safeguard the public domain can start with the editors’ in-
troductions to the Symposium Cultural Environmentalism @ 10, James Boyle and Lawrence
Lessig, eds., Law and Contemporary Problems 70 (2007) 1-21, available at http://www.law
.duke.edu/cero.

The single best chronicle of the Access to Knowledge (“A2K”) movement is Amy
Kapczynski, “The Access to Knowledge Mobilization and the New Politics of Intellec-
tual Property,” Yale Law Journal 117 (2008): 804—88s. Lawrence Lessig’s work has been a
common point of reference: Lawrence Lessig, The Future of Ideas: The Fate of the Com-
mons in a Connected World (New York: Random House, 2001), and Lawrence Lessig, Free
Culture (New York: Penguin, 2004). Many of the key political initiatives have come from
James Love and the Consumer Project on Technology. A wealth of material can be
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